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Transportation Impact Fees - H.740 

 

Recommended Standards and Considerations:  

 

I. Rational Nexus and Proportionality 

 

In order to impose a rational impact fee, there needs to be a strong nexus or direct connection between 

the traffic impacts of a development or subdivision and the need for new transportation infrastructure 

improvements in the area pursuant to the findings of fact and conclusions of law issued by a district 

environmental commission. Under Criterion 5 (Traffic), the burden of proof is on any party in 

opposition, in this case the likely statutory party would be the Vermont Agency of Transportation that 

would have to prove that linkage. Interestingly, the burden is on the applicant under Criterion 9(K) 

(Impact on Public Investments). If there are undue impacts under either of these criteria justifying the 

imposition of an impact fee, the cost of the capital improvement will need to be identified and the fee 

must be tailored to the proportional degree to which the project creates that  unreasonable or undue 

impact. The applicant must also benefit from the use of the capitol improvement within a reasonable 

period of time. We do not believe that 15 years is a reasonable amount of time. If the capital 

improvement is not constructed within a reasonable period of time, it is quite possible that those who 

have paid the impact fee will be adversely impacted by the growth of background traffic, will certainly 

not be able to benefit from the capital improvement and other projects may not be allowed to proceed 

similar to the situation we have now in a number of areas (as per testimony). If the traffic situation is 

critical enough to justify the imposition of impact fees, a 15 year period without the required capital 

improvement will only allow those conditions to seriously worsen in a manner that may: "unnecessarily 

or unreasonably endanger...........the function, efficiency, or safety of, or the public's use or enjoyment of 

or access to the facility, service, or lands [roadway]."  See Criterion 9(K) - 10 V.S.A. Section 

6086(9)(K).  Therefore, we believe that it is critical to see capital improvements completed in a 

reasonable time frame, perhaps six to eight years, while allowing those developments paying an impact 

fee to go forward unless there are safety issues that need to be addressed. 

 

II. "Specifically and Uniquely Attributable" Standard 

 

Many courts have ruled that transportation impact fees can be imposed to fund necessary construction 

of capital improvements only if they are "specifically and uniquely attributable" to the development. 

(Illinois Supreme Court: Northern Illinois Home Builders Association, Inc. v. County of DuPage, 165 

Ill. 2d 25 (1995) and the U.S. Supreme Court: Dolan v. City of Tigard, 512 U.S. 374 (1994)). This 

standard is preferable to the less stringent "reasonable relationship" standard that is currently in the 

latest draft.  
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Discussion: This is a policy question for the Committee. We prefer the more stringent test as outlined in 

U.S. Supreme Court caselaw. See line 19 on page 11 and the Comment Section on page 12 of the March 

10th draft. As mentioned by legislative counsel, there is no Vermont Supreme Court caselaw regarding 

the various standards and we would prefer to have the legislature adopt the more stringent standard 

that has been adequately tested in other jurisdictions and there is sufficient caselaw to provide 

guidance. We agree that this standard should apply solely to the imposition of impact fees. 

 

 

III.  Imposition of a Traffic Impact Fee 

 

 

 
 

Discussion: There are two rationales for imposing an impact fee in Section 6104 above  

( page 9 of the current draft): 1) payment of a fee for capital improvements that serve to mitigate the 

unreasonable impacts of a development or subdivision; and, 2) payment of a fee if certain projects will 

benefit in some way by the capital improvements (which arguably are not necessary for the 

development or subdivision to move forward). It is unclear whether all proposed developments or 

subdivisions benefitting in some way would be required pay fees without the required rational nexus? 

Would de minimus projects be required to pay a fee and how would proportionality be determined.  In 

Florida, the is a de minimus exemption provision provided the roadway is at or does not exceed 110% 

of its capacity. If the roadway capacity is exceeded above that level, future de minimus projects will not 

be approved.  Finally, If the applicant is required to pay the entire cost of the capital improvement, 

there should be a method by which the applicant can be reimbursed in a proportional manner by 

subsequent developers that use or benefit from the improvement similar to provisions in the bill that 

will allow VTRANS to recoup its investment through subsequent developers. 
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IV.  For Informational Purposes Only - State of Florida 
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